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foot to obtain this figure. He did not see the interior of the house before the demolition nor did
he see the renovation after Jericho took title. He has no training in architecture or engineering.
He does not know if what was torn out was operable. He estimated the renovation he never
saw as “low level, cheap work.” He testified that the property was worth $565,000 renovated.
Mr. Chang then testified that there were not many four-family properties in the area, so the
comparables he used in 2014 are not really comparable. He explained that comparable #3, a
four-family, was sold for $620,000, and he took $7,500 off because it was a little larger and
most significantly, he took $200,000 off for the renovations needed to the subject property,
even though he had no idea whether the comparable property was recently renovated or was,
as was the subject property, in “fair condition.” Mr. Chang also opined that, for these
comparables, at the time he prepared his second appraisal, the market was in decline, and
values had gone down 4 percent to 6 percent in the prior six months. As a result, the actual
sales price listed for these comparables were 4 percent to 6 percent higher than if they went to
contract on the valuation date utilized in his appraisal.
Mr. Chang testified that all three appraisals were conducted in accordance with all guidelines
and regulations for New York State appraisers. He noted that appraisers are not required to go
inside of the homes they use as corn parables.
Robert Margolin
Robert Margolin testified he is the managing member of Ramapo Realty LLC. The company
makes six-to-12 month loans to real estate professionals. In the instant matter, the loan to
defendant resulted from a referral by a a Queens-based mortgage broker.
Mr. Margolin stated that he never personally visited the subject property. The loan in question
had a six-month maturation and was never paid. They did not have an
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appraiser when they made the loan, but they considered the high bid at the auction in the prior
foreclosure sale, $525,000. They bailed defendant out of the prior foreclosure by lending him
$482,000. This was before the 2008 “crash.”
Mr. Margolin said that he met Mr. Dilmanian of Jericho at the auction and discussed a sale to
Jericho with him. To convey the property, he had to get approval from an entity called Leaf
Funding and it took 20 months to do so. They re-sold the property mostly “as is,” as soon as
they could, with a $5,000 cap for violations. It was a negotiated sale.

Defendants’ Witness
Dominick Neglia
Dominick Neglia testified he has been a real estate appraiser since 1985. He is licensed by
New York State to appraise both commercial and residential real estate. He has published
articles in the field and has taught courses about both residential and commercial appraisals
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and has received awards. He’s testified as an expert 18 to 20 times before. He’s done
appraisals for the public administrator. He’s on the court’s Part 36 list for court appointments as
an appraiser.
Mr. Neglia stated that he did his appraisal by valuing the property as of August 19, 2010, the
auction date. He did research on market trends and comparable sales. He saw the exterior of
the property only. He estimated the value of the property as $600,000.
Mr. Neglia testified that he read the Chang appraisal (2012) and it doesn’t explain the
discrepancies with the contract price. He disputed the appraisal point by point. He said Chang’s
neighborhood boundaries for his comparables are too large and that they are wrong. For his
appraisal report, he called brokers or used Multiple Listing Service records to find his
comparables.
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Mr. Neglia opined that Mr. Chang had adjusted the appraisal by $200,000 for “gut renovations”
without any evidence of the basis for this figure. He noted that, in 2012, there were building
permits filed with the NYC Department of Buildings by the buyer (Jericho) with a cost estimate
of $80,000. In his opinion, the buyer (Jericho) took a $600,000 property, made $80,000 in
upgrades and sold it for $690,000. He said the cost of renovations affects the value upwards,
but how much the renovations affect the value depends upon market conditions, not just the
amount expended.
Mr. Neglia acknowledged that he never went inside the property. He described the property as
structurally sound, in average condition and said it was properly maintained. He assumed the
property was livable and habitable, with older systems (boiler, plumbing, etc.).

Discussion
RPAPL 1371(2) permits the mortgagee in a mortgage foreclosure action to recover a deficiency
judgment for the difference between the amount of the judgment and either the auction price at
the foreclosure sale or the fair market value of the property, whichever is higher. See, BTC
Mortg. Investors Trust 1997-SI v. Altamont Farms, Inc., 284 AD2d 849 [3rd Dept 2001];
Columbus Realty lnv. Corp. v. Gray, 240 AD2d 529, 530 [2nd Dept 1997]; Marine Midland Bank
v. Harrigan Enters., 118 AD2d 1035, 1037 [3rd Dept 1986]. The statute says, in relevant part:
§1371. Deficiency judgment
1. If a person who is liable to the plaintiff for the payment of the debt secured by the mortgage
is made a defendant in the action, and has appeared or has been personally served with the
summons, the final judgment may award payment by him of the whole residue, or so much
thereof as the court may determine to be just and equitable, of the debt remaining unsatisfied,
after a sale of the mortgaged property and the application of the proceeds, pursuant to the
directions contained in such judgment, the amount thereof to be determined by the court as
herein provided.
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2. Simultaneously with the making of a motion for an order confirming the sale, provided such
motion is made within ninety days after the date of the consummation of the sale by the delivery
of the proper deed of conveyance to the purchaser, the party to whom such residue shall be
owing may make a motion in the action for leave to enter a deficiency judgment upon notice to
the party against whom such judgment is sought or the attorney who shall have appeared for
such party in such action. Such notice shall be served personally or in such other manner as
the court may direct. Upon such motion the court, whether or not the respondent appears, shall
determine, upon affidavit or otherwise as it shall direct, the fair and reasonable market value of
the mortgaged premises as of the date such premises were bid in at auction or such nearest
earlier date as there shall have been any market value thereof and shall make an order
directing the entry of a deficiency judgment. Such deficiency judgment shall be for an amount
equal to the sum of the amount owing by the party liable as determined by the judgment with
interest, plus the amount owing on all prior liens and encumbrances with interest, plus costs
and disbursements of the action including the referee’s fee and disbursements, less the market
value as determined by the court or the sale price of the property whichever shall be the higher.
The trial court enjoys broad discretion in that it can reject expert testimony and arrive at a
determination of value that is either supported by expert testimony or supported by other
evidence so long as adequately explained by the court. BTC Mortg. Investors Trust 1997-SI v.
Altamont Farms, Inc., 284 AD2d 849; ARC Machining & Plating v. Dimmick, 238 AD2d 849, 850
[3rd Dept 1997]. Generally, a court must determine the fair and reasonable market value of the
mortgaged premises as of the date such premises were bid in at auction. RPAPL 1371 [2];
Columbus Realty lnv. Corp. v. Gray, 240 AD2d 529 [2nd Dept 1997]; Farmers Nati. Bank v.
Tulloch, 55 AD2d 773 [3rd Dept 1976]; Crossland Mtge. Corp. v. Frankel, 192 AD2d 571 [2nd
Dept 1993].
In making its determination herein, the court found Mr. Margolin (Ramapo) and Mr. Mordekhai
(Jericho) to be credible fact witnesses, but the crucial determination is with regard to the
credibility of the competing appraisers. In this, the court found Mr.

Neglia far more credible than Mr. Chang.
This conclusion is not merely a matter of Mr. Neglia’s more impressive credentials, including his
work doing appraisals for the Courts and the Public Administrator. It is a matter of the diligence
Mr. Neglia displayed in describing how he came to his findings in comparison with the
guesswork and estimates upon which Mr. Chang based his appraisal.
Mr. Neglia established that he did research on market trends and comparable sales. He also
researched the property’s Building Code violations and building permits. Further, in choosing
his comparables, Mr. Neglia used a more concentrated geographic area than that chosen by
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Mr. Chang and he documented his efforts as regards his chosen comparables, by calling
brokers and using the records of the Multiple Listing Service.
Further, Mr. Neglia’s conclusions concerning the condition of the property was in relative accord
with that of Mr. Mordekhai, the only witness who had any knowledge of the building who was
not paid by one of the parties, or is a principal of a party. Like Mr. Neglia, Mr. Mordekhai stated
that the property was in “fair” condition.
By contrast, Mr. Chang first relied upon Mr. Orford’s instruction that he was to presume the
property was to be gutted. Then, in his 2012 inspection, he visited the building in the midst of
demolition and drew conclusions about the building’s structure even though he is not trained as
an architect or engineer or contractor and did not know if the items being torn out of the building
were still operable before they were removed.
Additionally, Mr. Neglia based the adjustments he made to the building’s value on the basis of
renovations using actual (sworn to) cost estimates for the property in the Building Department’s
records, as opposed to to Mr. Chang’s use of a formula presented without any foundation. In
addition, Mr. Neglia recognized that while the cost

of renovations affects the value upwards, how much the renovations affect value depends upon
market conditions, and noted that not every cent spent on renovations is necessarily a cent of
added value. Mr. Chang’s testimony and report display no such understanding of this crucial
fact. In fact, Mr. Chang admitted that he reduced the value of a comparable to account for
presumed renovation costs, without knowing himself whether the comparable he chose actually
was renovated.
The Court thus rejects plaintiffs appraisal of fair market value, which is within the court’s
discretion to do. See, BTC Mortg. Investors Trust 1997-SI v. Altamont Farms, Inc., 284 AD2d
849; Adirondack Trust Co. v. Farone, 282 AD2d 910 [3rd Dept 2001]. The Court is entitled to
reject the opinion of the plaintiff’s appraiser as being without probative value in light of his
insufficient evidentiary foundation. See, Diaz v. New York Downtown Hosp., 99 NY2d 542, 544,
[2002]; Flushing Say. Bank, FSB v. Bitar, 106 AD3d 690; BTC Mtge. Invs. Trust 1997-SI v.
Altamont Farms, 284 AD2d 849, 850; Adirondack Trust Co. v. Farone, 282 AD2d 910, 912-913
[2001]. As such, the court necessarily determines that the fair market value has been
established by defendants’ appraiser, the only other evidence of auction date fair market value
provided at the hearing. BTC Mortg. Investors Trust 1997-SI v. Altamont Farms, Inc., 284 AD2d
849; Adirondack Trust Co. v. Farone, 282 AD2d 910.
The court accepts the appraisal done by Mr. Neglia, which reports that the fair and reasonable
value of the premises on the date of the auction was $600,000. The referee’s computation of
the deficiency deducts the purchase money ($1,000.00), and the deficiency, as set forth in the
referee’s corrected report, is the sum of $867,707.76. After deducting the appraised value of
the property of $600,000, instead of the $1,000, the deficiency, pursuant to the terms of RPAPL
§1371, is $267,707.76. It is assumed that the corrected real estate taxes indicated in the
Referee’s corrected report, in the
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sum $39,966.05 were due and owing on September 18, 2010, as they were reduced as
requested by defendant’s counsel.
Plaintiff may enter a deficiency judgment for $267,707.76, plus interest at the statutory rate
from September 18, 2010.
This is the decision and order of the court. Settle judgment on notice.
Dated: December 12, 2014
Copyright 2015. ALM Media Properties, LLC. All rights reserved.
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